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Benefits Review Board, Labor § 802.105 

SOURCE: 52 FR 27292, July 20, 1987, unless 
otherwise noted. 

Subpart A—General Provisions 

INTRODUCTORY 

§ 802.101 Purpose and scope of this 
part. 

(a) The purpose of part 802 is to es-
tablish the rules of practice and proce-
dure governing the operation of the 
Benefits Review Board. 

(b) Except as otherwise provided, the 
rules promulgated in this part apply to 
all appeals taken by any party from de-
cisions or orders with respect to claims 
for compensation or benefits under the 
following Acts: 

(1) The Longshore and Harbor Work-
ers’ Compensation Act (LHWCA), 33 
U.S.C. 901 et seq.; 

(2) The Defense Base Act (DBA), 42 
U.S.C. 1651 et seq.; 

(3) The District of Columbia Work-
men’s Compensation Act (DCWCA), 36 
D.C. Code 501 et seq. (1973); 

(4) The Outer Continental Shelf 
Lands Act (OCSLA), 43 U.S.C. 1331 et 
seq.; 

(5) The Nonappropriated Fund Instru-
mentalities Act (NFIA), 5 U.S.C. 8171 et 
seq.; 

(6) Title IV, section 415 and part C of 
the Federal Mine Safety and Health 
Act of 1977, Public Law 95–164, 91 Stat. 
1290 (formerly the FCMHSA of 1969), as 
amended by the Black Lung Benefits 
Reform Act of 1977, Public Law 95–239, 
92 Stat. 95, the Black Lung Benefits 
Revenue Act of 1977, Public Law 95–229, 
92 Stat. 11, and the Black Lung Bene-
fits Amendments of 1981, Public Law 
97–119, 95 Stat. 1643 (30 U.S.C. 901 et 
seq.). 

§ 802.102 Applicability of part 801 of 
this chapter. 

Part 801 of this chapter VII sets forth 
rules of general applicability covering 
the composition, authority, and oper-
ation of the Benefits Review Board and 
definitions applicable to this chapter. 
The provisions of part 801 of this chap-
ter are fully applicable to this part 802. 

§ 802.103 Powers of the Board. 
(a) Conduct of proceedings. Pursuant 

to section 27(a) of the LHWCA, the 

Board shall have power to preserve and 
enforce order during any proceedings 
for determination or adjudication of 
entitlement to compensation or bene-
fits or for liability for payment there-
of, and to do all things in accordance 
with law which may be necessary to 
enable the Board to effectively dis-
charge its duties. 

(b) Contumacy. Pursuant to section 
27(b) of the LHWCA, if any person in 
proceedings before the Board disobeys 
or resists any lawful order or process, 
or misbehaves during a hearing or so 
near the place thereof as to obstruct 
the same, the Board shall certify the 
facts to the Federal district court hav-
ing jurisdiction in the place in which it 
is sitting (or to the U.S. District Court 
for the District of Columbia if it is sit-
ting in the District) which shall there-
upon in a summary manner hear the 
evidence as to the acts complained of, 
and if the evidence so warrants, punish 
such person in the same manner and to 
the same extent as for a contempt com-
mitted before the court, or commit 
such person upon the same conditions 
as if the doing of the forbidden act had 
occurred with reference to the process 
or in the presence of the court. 

§ 802.104 Consolidation; severance. 
(a) Cases may, in the sole discretion 

of the Board, be consolidated for pur-
poses of an appeal upon the motion of 
any party or upon the Board’s own mo-
tion where there exist common parties, 
common questions of law or fact or 
both, or in such other circumstances as 
justice and the administration of the 
Acts require. 

(b) Upon its own motion, or upon mo-
tion of any party, the Board may, for 
good cause, order any proceeding sev-
ered with respect to some or all issues 
or parties. 

§ 802.105 Stay of payment pending ap-
peal. 

(a) As provided in section 14(f) of the 
LHWCA and sections 415 and 422 of the 
Black Lung Benefits Act, the payment 
of the amounts required by an award of 
compensation or benefits shall not be 
stayed or in any way delayed beyond 
ten days after it becomes due pending 
final decision in any proceeding before 
the Board unless so ordered by the 
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Board. No stay shall be issued unless 
irreparable injury would otherwise 
ensue to the employer, coal mine oper-
ator or insurance carrier. Any order of 
the Board permitting any stay shall 
contain a specific finding, based upon 
evidence submitted to the Board and 
identified by reference thereto, that ir-
reparable injury would result to such 
employer, operator or insurance car-
rier, and specify the nature and extent 
of the injury. 

(b) When circumstances require, the 
Board, in its discretion, may issue a 
temporary order not to exceed 30 days 
granting a motion for stay of payment 
prior to the expiration of the ten-day 
period allowed for filing responses to 
motions pursuant to § 802.219(e). Fol-
lowing receipt of a response to the mo-
tion or expiration of the response time 
provided in § 802.219(e), the Board will 
issue a subsequent order ruling on the 
motion for stay of payment. 

[52 FR 27292, July 20, 1987, as amended at 53 
FR 16519, May 9, 1988] 

Subpart B—Prereview Procedures 
COMMENCING APPEAL: PARTIES 

§ 802.201 Who may file an appeal. 
(a) A party. (1) Any party or party-in- 

interest adversely affected or aggrieved 
by a decision or order issued pursuant 
to one of the Acts over which the 
Board has appellate jurisdiction may 
appeal a decision or order of an admin-
istrative law judge or deputy commis-
sioner to the Board by filing a notice of 
appeal pursuant to this subpart. (See 
§ 802.205(b) and (c) for exceptions to this 
general rule.) A party who files a no-
tice of appeal shall be deemed the peti-
tioner. The Director, OWCP, when act-
ing as a representative of the Special 
Fund established under the Longshore 
and Harbor Workers’ Compensation 
Act or the Black Lung Disability Trust 
Fund established by the Black Lung 
Benefits Act, or, when appealing a deci-
sion or order which affects the admin-
istration of one of the Acts, shall be 
considered a party adversely affected. 

(2) When a decision or order is favor-
able to a party (i.e., the prevailing 
party), the prevailing party may file a 
cross-appeal pursuant to § 802.205(b) to 
challenge any adverse findings of fact 

or conclusions of law in the same pro-
ceeding. 

(b) Representative parties. In the event 
that a party has not attained the age of 
18, is not mentally competent, or is 
physically unable to file and pursue or 
defend an appeal, the Board may per-
mit any legally appointed guardian, 
committee, or other appropriate rep-
resentative to file and pursue or defend 
the appeal, or it may in its discretion 
appoint such representative for pur-
poses of the appeal. The Board may re-
quire any legally appointed representa-
tive to submit evidence of that person’s 
authority. 

§ 802.202 Appearances by attorneys 
and other authorized persons; de-
nial or authority to appear. 

(a) Appearances. Any party or inter-
venor or any representative duly au-
thorized pursuant to § 802.201(b) may 
appear before and/or submit written ar-
gument to the Board by attorney or 
any other person, including any rep-
resentative of an employee organiza-
tion, duly authorized pursuant to para-
graph (d)(2) of this section. 

(b) Any individual petitioner or re-
spondent or his duly authorized rep-
resentative pursuant to § 802.201(b) or 
an officer of any corporate party or a 
member of any partnership or joint 
venture which is a party may partici-
pate in the appeal on his or her own be-
half, or on behalf of such business enti-
ty. 

(c) For each instance in which ap-
pearance before the Board is made by 
an attorney or duly authorized person 
other than the party or his legal guard-
ian, committee, or representative, 
there shall be filed with the Board a 
notice of appearance. Any attorney or 
other duly authorized person of record 
who intends to withdraw from rep-
resentation shall file prior written no-
tice of intent to withdraw from rep-
resentation of a party or of substi-
tution of counsel or other representa-
tive. 

(d) Qualifications—(1) Attorneys. An 
attorney at law who is admitted to 
practice before the Federal courts or 
before the highest court of any State, 
the District of Columbia, or any terri-
tory or commonwealth of the United 
States, may practice before the Board 
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